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TO THE SHERIFF OF THE COUNTY OF HARTFORD OR HIS DEPUTY, 
GREETING: 
BY AUTHORITY OF THE STATE OF CONNECTICUT, You are hereby 

commanded to summon COMMERCE AND INDUSTRY INSURANCE COMPANY, 
a New York Corporation having an office and place of business 
at 125 Maiden Lane, in the City, County and State of New Yor , 
by service upon the Insurance Commissioner as agent for service 
of process, in the manner prescribed by the General Statutes, 
to appear before the SUPERIOR COURT to be held at BRIDGEPORT, 
in and for the County of Fairfield, on the FOURTH TUESDAY OF 

| SEPTEMBER, 1974, said appearance to be made by said COMMERCE 

| AND INDUSTRY INSURANCE COMPANY or its attorney, by filing a 


| written statement of appearance with the Clerk of said Court, 


and there to answer unto ANNETTE HEYMAN of 10 West Street, 


| or. or before the second day following such return date, then | 
| 


| in the City of Danbury, County of Fairfield and State of Connecticut 


' in a civil action wherein the plaintiff complains and says: 


1. On or about April 4, 1972, defendant authoriz.u 
' and issued a policy of insurance, numbered SMP 601 0163, duly 
| signed by its agent, William Campbell, in the Town of Fairfield, 


' Connecticut, wherein defendant, in consideration of an annual 
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premium of $15,477, agreed to insure plaintiff against all 
loss and damage by fire for aterm of three (3) years commencing 
April 10, 1972, at several properties owned by insured and 


loceted in the States of Connecticut and Massachusetts. 


2. Said policy of insurance is a standard fire insurance | 
policy as required by the laws of the State of Connecticut and 


contains a replacement cost endorsement (Exhibit A). 


3. On September 10, 1972, a fire occurred at premises 
located at a shopping complex in Westfield, Massachusetts 
which premises were then insured by said policy, totally 
destroying a building then leased to Sears, Roebuck and Company 
for use as an auto service station and warehouse, resulting 


in an actual loss to the plaintiff in the amount of $247,265.00. 


4. Plaintiff gave defendant immediate notice of said loss, 
and, on December 14, 1972, filed with defendant a written 


proof of loss statement in the form required (Exhibit B). 


5. Defendant refused to accept plaintiff's clain, 
and failed und refused to offer plaintiff any compensation for 


the loss. 


@ | 6. On or about April 1, 1973, plaintiff invoked the 


ee ie | appraisal procedure under the terms of the insurance policy 


ATTOQNEVS AT Law ; 
and the parties submitted to appraisal the sole question of 


replacement cost of the building. 


; 7. On or about June 1, 1973, in direct contravention 


of Paragraph One of the replacement cost coverage endorsement 

of plaintiff’ insurance policy, defendant advised plaintiff 

that the appiaisal of the Westfield property could not go forward 
unless the question of actual cash value was determined as well 
as the question of replacement cost and defendant ordered its 


| @appraiser to stop all work in connection with the appraisal. 
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to plaintiff, despite the fact that plaintiff was obligated under 


the terms of her lease with the tenant, to construct new pre-ises 


for the tenant and was obliged to advance substantial sums to 
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| 
| 
8. Defendant continued to refuse to pay any amount | 
! 
| 


| 
| 

| 

! honor said obligation. 
| 

| 9, On August 2, 1973, defendant, while in the Stute of 
Connecticut, entered into a settlement agreement with the 
plaintiff, duly signed by Walter J. Owens, its Assistant | 
Secrecary, by which agreement the parties promised to release 
and forever discharge any and all claims against each other, 


| in consideration of defendant's unconditional promise to pay 


to plaintiff the sum of $187,500.00 (Exhibit C). 


10. The above mentioned agreement, executed while new 
premises were under construction and after the foundation had 
been completed, provides for payment to be made to plaintiff by 
| defendant in two installments: $150,000 which was in fact paid 
, upon execution of the settlement agreement; and, $37,500 to be 
paid upon completion of sonstruction of the walls and roof 


of the new building. 
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ll. On or about August 22,+1973, plaintiff notified 
defendant that the walls and roof of the building had been 


completed, and requested payment of the balance of $37,500 
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then due in accordance with the terms of the settlement agreement.’ 


12. Defenerznt has breached sc id settlement agreement 


by failing and refusing to pay said balance due and owing. 


13. Ano a result of defendant's breach of the contract 
of insurance and its subsequent failure and refusal to honor the 
settlement agreement, plaintiff has not bem reimbursed either 
for its actual loss or for the amount agreed upon in settlement 
of its claim and, in addition, has been compelled to expend 
and to advance substantial edditional sums of money for interest 
and carrying charges and for reconstruction of the premises 
thereby damaging plaintiff's relationship with its tenant and 


causing severe and irreparable loss. 
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WHEREFORE, THE PLAINTIFF CLAIMS: 


1. $100,000.00 damages; 


, 
| 


2. Such other and further relief as in equity may appertain. 


Jonathan S. Bowman of Fairfield, Connecticut, is recognized 


in the sum of $100.00 to prosecute, etc. 


Of this writ, with your doings thereon, make due service 


and return. 


Dated at Bridgeport, Connecticut this 15th day of August, 


1974. — 
Pei 
Richard L.- b echt, Commissiqner 
Please enter the of the Superio. Court for Fairfield 
appearance of: County ; 


10 Middle Street 


| Cohen & Wolf, P.C. ‘oF ae C 
Bridge vort, Connecticut Cue ' 1 
Computer #10032 tf ¥ Pf 
Nalhaw Sice 4 
“i | 


for the plaintiff. 
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SaenzE OF CONNECTICUT 
AVPIDAVIT OF ANNETTE WEYMAN 


COUNTY OF FAIRFICLD 


Before me, the undarsigned authority, pirsonally appeared Aanette 
Heymaa, who being first duly sworn, deposes and says: 

, .. I = tha owner of real property located at 22-50 Mair “treet, 
Westfield, Massechusetts. The only encumbrance with regard to this property, 
in addition to outstanding leases, is a mortgage to Springfield Institute 
for Savings. 

2. Cn or about Septaaber 10, 1972, at or about 6:00 P.M., a fire 
eccurred at the Sear3, Roebuck complex destroying a building located at the 


rear of the Sears, Roebuck store, which building was usad for sales, ware- 


house, end autcnotive service. 


3. As a reault of this fire, I suffered a total loss as to this 


building and there are no other contracts of fasurance with respect to this 
property. 

: 4. My loas, calculated gn a replucement cost basis, consists of 
the following: 


(a) Coastructlon cost for replacemaar. 
of butlding. sccvccceesecetosvcessoesseeses $ 213,565.00 


Architectural fee for plans, spaci- 
fications, and Superviolon..cccccccccces 20,000.00 


(c) ica for engineering services....ccccsecs : 7,000.00 
(d) Owner's rink insurance. ..cccccsccccceces 1,700.00 
$ 247,265.00 


Further affiant saith not. 


¥ f 
tLe wel hee 


Annette Heyman/ 
( 


Sworn to and subscribed before ma this l4th day of December, 1972. 
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AGREEMENT 
Agreement executed Aub 1973 by Annette Heyman, 8 West Street, . 
Danbury, Connecticut and the Commerce iad: Saduaren Insurance Company, 125 
Maiden Lane, New York, New York. 


WITNESSETH: 


WHEREAS, Annette Heyman, hereinafter referred t» as "insured", purchased 
a@ policy of insurance from the Commerce and Industry Insurance Company, 


hereinafter referred to as "insurer", the policy being effective april 10, 1972 


Westfield, Massachusetts, 

WHEREAS, on or about September 10, 1972, a fire occurred at the Sears, 
Roebuck complex located at the above mentioned property, which fire destroyed 
@ building located therwir, 

WHEREAS, insured intends to construct a new building at. the Sears, Roebuck 
complex in order to ~eplace the building which was destroyed and construction 
of the new building has already commenced, 

WHEREAS, insured has mada a claim under the above-mentioned insurance 
policy in the amount of $247,265 as evidenced by the insured's affidavit, 
dated December 14, 1972, f 

WHEREAS, insurer has disputed the amount of the loss sustained by 
insured és a result of the aboves: entioned fire, 

WHEREAS, in an effort to i’? Vitigation, the parties have agreed to. 
compromine and settle the abova-meutioned claim, | 

WHER.#*S, i consideration of the n.. :ual agreements herein contained, it 


is agreed as follows: 
j VMN oy ee 


and covering, among other properties, real property located at 22-50 Main 


1. In consideration for payment by insurer to insured of $187,500, the 
parties for themselves, their successors’ and eshinsh, agree to remise, release, 
and forever discharge any and all claims which they may have against each ether 
arising pnder the above-mentioned insurance policy including, but not limited | 
to, insured's claim in connection with the above-mentioned fire loss, 

2. Payment of the $187,500 shall be made as follows: | 

$150,000 to be paid, ail cash, upon execution of this agreement 
ani $37,500, to be paid, all cash, when insured has proceeded to the stage 
of construction of the new building where said building shall be watertight - 
in other words, upon completion of construction of the walls and roof of said 


2. sam fe ee 


Sa 
‘building. 
IN WITNESS WHEREOF, we have hereunto set our hands aad seals this 
WV day of Aue » 3078, 


Signed, Sealed & Delivered in 
the presence of; 


nnette ayaa 7 


COMMERCE AND INDUSTRY INSURANCE COMPA) 


UNITED STATES DISTRICT COURT 
DISTRICT OF CONYECTICUT 


ANNETTE HEYMAN, 


‘ Plaintiff, | CIVIL ACTION 


vs. : NO. B 74-330 
COMMERCE AND INDUSTRY INSURANCE 
COMPANY, 


AMENDMENT TO COMPLAINT 
Defendant. 


Pursuant to Rule 15(a) F.R.C.P., plaintiff hereby amends 
her complaint by deleting paragraph 13 and by substituting 


the following therefor: 


"13. As a result of defendant's breach of the 
aforesaid settlement agreement, plaintiff has not 
been reimbursed for the actual expense of recon- 
struction to the extent of the full amount agreed 
upon in settlement of its claim; and, in addition, 
plaintiff has been compelled to expend and to advance 
substantial mogeys for intcrest and carrying charges 
and for reconstruction of the premises and has been 
delayed in the performaace of her obligations to her 
tenant, thereby damaging relations with said tenant 
and causing severe and irreparable loss and damage." 

THE PLAINTIFF 


By Lawrence P,. Weisman 


Lawrence P. Weleman of 
Cohen & Wolf, P.C. her 
Attorney 
10 Middle Street 
ee pe “ee Bridgeport, Connecticut 06604 
G2 VidDsH 368-0211 9 
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UNITED STATES DISTRICT COURT 
DISTRICT OF CONNECT! TUT 
CIVIL ACTION 


AMMETTE HEYMAN, 


Plaintiff, WO. B 74-330 


° 


OCTOBER 1, 1974 
AMSWER 


vs. 


COMMERCE AND INDUSTRY INSURANCE 
COMPANY, 


Degendant,. 


l. The defendant admits the issuance of an insurance policy 
as alleged in paragraph 1 of the Complaint. 
2. The defendant admits that a fire occurred on September 
10, 1972 as alleged in Paragraph 3 of the Complaint, but the 
defendant denies the allegations concerning the amount and 
| extent of the damage. 
3. The defendant admits the execution of a settlement 
agreement as alleged in Paragraph 9 of the Complaint, but the 
| defendant denies the allegation of an unconditional promise to 
| pay the plaintiff the sum of $187,500.00. 
4. The defendant admits that the settlement agreement 
provided for payment to the plaintiff byithe defendant inntwo (2) 
installments, and that the first installment of $150,000.00 was 
in fact paid. However, the defeddant alleges that the second 
installment of $37,500.00 was to be paid onlyif the tneuted 
buildiag was replaced by a new building constituting a replacement 
of the original structure pursuant to the conditions of the 
insurance policy. 
5. It is admitted as alleged in Paragraph 11 of the Complaint 
Othat the plaintiff requested payment of the sum of $37,500.00, but 


, 10° 
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; it is denied that said sum was Goce in accordance with the terns 
of the settlement agrcement. 
6. Paragraphs 2,and 4 of the ‘Complaint are adeétted, 

© 7. Paragraphs 5, 6, 7, 8, 12 and 13 of the Complaint are 
| aenied.., 
Dapeng 

The subject insurance policy provides in part as follows: 

“No suit or action on this policy for the 

recovery of any claim shall be sustainable in a. 

court of law or equity unless all the requirements 

of this policy shall have been complied with, and 

unless eommenced.withén twelve months next after 

inception of the loss." 
In as much as the loss is alleged to have occureed on Sept ‘mber 
| 206 1972, and the process by which this action was institueed was 
| served on or about August 16, 1974, this action was not 
| commenced within twelve months next after inception of the loss. 
Second Speetal Defense: 
€ In the settlement agreement referred tu in the complaint, 
the loss was adjusted for $187,590.00 covering replacement of 
, the original structure. The actual cash Walue of the property 
was $150,000.00. tf the plaintiff had replaced the structure 
j im es@eentially the same conditior which existed prior to the 
loss and in accordance with the conditions in the policy, the 
plaintiff would have been entitled to the sum of $187,500.00. 
However, the plaintiff did not replace the building in essentially 
the same «cndition which existed priox to the loss, but instead, 
the plais,iff constructed a much smaller bu‘lding whéch did not 


constitute « .*splacc ment of the original structure. Under these 


<circumstances, ti: plaintiff was entitled to recover only the 

| actual cash value of the building computed on an actual cash value 
I basis of $150,000.00, which amount the plaintiff has already been 
nee by the defendant. : 11 
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UNITED STATES DISTRICT COURT 


DISTRICT OF CONNECTICUT 


ANNETTE HEYMAN, 
Plaintiff, CIVIL ACTION 
Vs. NO.B 74-330 


COMMERCE AND INDUSTRY 
INSURANCE COMPANY, PLAINTIFF'S MOTION FOR 
SUMMARY JUDGMENT 
Defendant. 


Plaintiff moves the Court as follows: 


1. That it enter, pursuant to Rule 56 of the 
Federal Rules of Civil Procedure, a summary judgment in 
plaintiff's favor for the relief demanded in ¢!:2 complaint 
on the ground that there is no genuine ~;su7 a. to any 
material fact and that plaintiff is entitled to a judgment 
as a matter of law; or, in the alternative, 
| 


2. If summary judgment is not rendered in plaintiff's 
favor upon the whole case or for all the relief asked and 
a triai is necessary, that the Court, at the hearing on the 
motion, by examining tbs pleadings and the evidence before 
it and by interrogating counsel, ascertain what material facts 
are actually and in good faith controverted, and thereupon 
make an Order specifyiny the facts that appear without 


controversy and directing such further proceedings in the action 


RECEIVED, 


-z 12 
oct 24 aC 


| 
| 
! 
| 
| 
} 
as are just; or, | 
| 
| 


3. If it should appear that there is no 
genuine issue as to any material fact other than the nature 
and extent of the consequential damages claimed by plaintiff, 
that the Court enter a summary judgment for the plaintiff 
on the issue of liability only and order further proceedings 


limited to the question of such consequential damages. 


This motion is based upon 
a. The Complaint; 


b. The Answer and Affirmative Defenses; 


the Exhibits attached to the Complaint; 
Yhe Affidavit of Samuel J.Heyman and Lxhibit 
attached hereto; and, 

e. The Memorandum attached hereto. 

Dated at Bridgeport, Connecticut this 214th day of 


October, 1974. 


LULY 
Lawrence P, Welsman of 
Cohen & Wolf, P.C. 
Attorney for Plaintiff 
10 Middle Street 
Bridgeport, Connecticut 06604 
368-0211 
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UNITED STATES DISTRICT COURT 
DISTRICT OF CONNECTICUT 


ANNETTE HEYMAN, 
: CIVIL ACTION NO. B74-330 
Plaintiff, 
AFFIDAVIT IN SUPPORT OF 
vs. PLAINTIFF'S NOTION POR SUMMARY 
COMMERCE AND INDUSTRY 
INSURANCE COMPANY, 


Defendant. 


STATE OF CONNECTICUT 
ss.:Westport, October 21, 1974 
COUNTY OF FAIRFIELD 


SAMUEL J. HEYMAN, being duly sworn, deposes ani says: 


1. I am the son of Annette Heyman, plaintiff herein and 


am actively engaged in the management and supervision of her 


business affairs and properties inciuding che real property 


which was the subject of the loss in this action. I have 
personal knowledge of the matters hecedanteer referred to, 
and make this affidavit in support of plaintiff's motion for 
summary judgment. 

2. On September 10, 1972, a fire occurred et premises 
located at a shopring complex owned by the plaintiff in 
Westfield, Massachusetts, substantially or totally destroying 
an auto service and warehouse butlding. then leaa2d to and 
ocoupied by Sears, Roebuck and Company. 

3. Said premises wore insured by the defendant against 
loss due to fire under the terms of a “Special Multi-Peril 
Policy” aumbered SMP 60] 0163 (Exhibit A to Complaint), which 
policy was then in full force and effecc. 


4. Plaintiff promptly caused ‘notice of said loss to be 
given to defendant and, on December 14, 1972, filed with 
Gefendast a written proof of loss statement (Exhibit B to 
Complaint), all as required by suid policy. 

5. Defendant contested the wacunt of the loss as stated 
| @@ Bxhibit B to the Complaint and failed to make any payments 
under the policy. 

6. . aintifg, being obligated by the terms of her lease 
with Sears, Roebuck and Company to coustruct new premises, 

, Commenced such construction pending completion of appraisel 
procedures under the policy and resolution of the dispute 
between the parties, 

7. After +aid constructionlad commenced (as recited in 
the feurth “WHEREAS cleuse" in Bxhibit B to the Complaint) and 
at a time when the foundation far the new building had been 
completed, the piaintiff and the defendant, acting by Walter J. 
Owens, its Assistant Secretary ,agreed to compromise the amount 
of the claim; to abandon their respective claims and demands 
‘under the policy; and, to release and discharge each other from 
all claims end demands arising out of or under the policy, is 
consideration of defendant's unconditional agreement to pay the 
| oats of $187,590.00 in cash, $150,000.00 upon execution of the 
settlement agreement and the balance of $37,500.00 upon completion 
ef construction of the walle and roof of the new building. 

8. Defendant 4id pay to plaintiff the sum of $150,000 on 


August 2,1973, as agreed, but has failed and refused to pay the 


 palance of $37,500.00 as provided in the settlement agreement and, 


despite the fact that pleintiff, in reliance upon defendant's 
unconditional promise to pay said sum and in furtherance of the 
@ischarge of her obligation to her tenant, caused seid construct- 
ion to be completed and, on or about August 22, 1973, gave 
notice of such completion to defendant. 

9. Plaintiff has made no claim under the policy of 
insurance since the date of execution of the settlement 
agreement but has brought an action to enforce the terms of 
the settlement agreement and for consequeatial damaces arising 
out of defendant's failure to caaply with the terms thereof. 


10. Defendant's answer raises no substantial issue with 


regard to any material fact. 


ll. Defendant's affirmat!/ve defenses relate solely to «@ 
claim under the -policy and, as such are inapplicable to this 
action on the settlement agreement. 

12. Defendant's assertion of its first affirmative defense 
is in contravention of my agreement with counsel for the defendant 
embodi~d in my letter of September 6, 1973, attached hereto as 
Exhibit A. 

13. Defendant's assertion of its first and second affirn- — 
tive defenses is in contravention of the language and intent 
of paragraph } of the settlement agreement. 


Subscribed and sworn to before me this 
October, 1974. 


i ware 


si e- Esquire | 


Sigmund Sessl 
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September 6, 1973 


Sigmund Sessler, Esquire 

Cwertzman, Sessler, Nagelberg & Pfeffer 
115 Broadway 

New York, New York 10006 


Ra: Your Vila No. 029398-G 
Westfield, Massachusetts 


Dear Mr. Sessler: 


Thia will confirm our agreement of today to the effact > 
that we will refrain from instituting any legal action on 

the policy and/or settlement agroanent dated August ya YA 

in consideration for your company's waiving any rights it 

may have had under the provision requiring the insured to 

commence lagal action within twelve months after inception 

of the loss. It i3 understood that in the event the inscced 

shall deem legal action necessary, you have agreed to waive 

this defense, and in not instituting action at this time, we 

are relying upon your reprasentation. 


I still truse that you will abide by our sattlema:it agreement 
and that we can expect the $37,500 payment some time next 


week. 
Very truly yours, 
Samuel J. Hayman 
SJH:md 
Certified Mail No. 061226 | 


| UNITED STATES DISTRICT COURT 


DISTRICT OF CONNECTICUT 


ANNETTE HEYMAN, CIVIL ACTION 
Plaintiff, NO. B74-330 

> 

i VS. DEFENDANT'S MOTION FOR 


SUMMARY JUDGMENT 
| COMMERCE AND INDUSTRY 
INSURANCE COMPANY, 


pe fendant. November 5, 1974 


In accordance with the provisions of Rule 56, Pederal Rules 
of Civil Procedure, defendant moves the court for a summary 
judgment on the ground that the pleadings, exhibits, other 
matters of record, and the affidavits of Max J. Gwertzman and 


Eugene W. Fitzgerald, attached hereto, show that there is no 


dispute as to any material fact and that the defendant is 


| entitled to a judgment as a matter of law. 
Dated at Norwalk, Connecticut this Sth day of No enb r 1974. 


THE DEFENDANT 


BY: 

~~ John Keogh, Jr. 31358  — 
Keogh, Candee & Burkhart 
34 wall Street 
P.O. Box 126-Belden Station 
Norwalk, CT 06852 
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ZUG e FIT’GERALD, being ‘ly sworn, depose3 and 
says: 

That he is the Assistant Vice President Sf Toplis and 


Harding, inc., Insurance *¢l’uscers, having their erincipal 


businece at 111 John the Brough of Manhattan, 


place of Street, in 


a Ceuta - ~ ae . »7 " ; 
G2cy ana cate oO -Qw YOrKe 


That your deponent was retaine: by the Commerce and 
Industry Insurance Caunaay to investigate the nature of the loss 
allegea co have occurra’ to the plaintiff's building in weast- 


ertain and determine the amount 
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of danasa which may have been sustatned, 


Your Jeponent, after several visits to the property, 
ané after considerable discussion with revregentatives of the 


fina'ily arrived at an actual cath value of the 


Plaintift, 


FILE 
202976-3 


property damace? s $150,900, and it was agreed 


building were substantially restored to the sane condition as 
‘ 


12 loss, the replacement coset would be 
Inderwriters represented by your 
Gisposition. $150,000 was paid to 
further agreed that wher the buiis 


of the money would 


che stipulation of setule- 
ment which was secuted, the following "WHTRDAS” clause appearss 
"JHEREAS, insured intends to construct a 
naw building at the Sears, Roebuck complex 
in order to replace the bullding which was 


S$ ané construction of the new builc- 
alraady conmenced, " 


mildiny had an area of approximately 
909 square “set. The assured notified the Underwriters 
lding was substantielly completed. 
asa requested t> go to the site and report as to whether te 
buald@ing had been sutstantially replaced in accordance with 
the policy conditions, jnen your deponent arrived at the lo- 
eataon, be found that the building which was in the process of 
erection consisted of approximately 4,0.0 square feet instead 
of the original structure of 14,000 square feet. Your de sonent 
inmediately reported these facts to the Commerce and inmdiustry 
Insurance Company and advised them that the building which was 


being replaced did not, in any way, comoly with the cerms anda 


OUR FILE conditions of the replacement portion of the policy issued by 


oeerer "ll | thy Wefentant to the plainciet, 


Sworn to before me this EUGENE W, 


lst day of November, 1974, 


UNITED STATES DISTRICT COURT 
OISTRICT OF CONNECTICUT 


CIVIL ACTION 
WO. B 74-330 


APPIDAVI? IM 
QPPOsTtiOn 


MAX J, GHERTZMAN, being @uly evern, deposes and says: 


That he is an attorney, duly licensed to practice 
dn che courts of the State of New York. 


That he is a meuber of the firm of GHENPEXAN, MAGELSERG 
& Prerrun, which previously wes known 4s GWERTZMAN, SESELIR, 
BAGELZERG & PFEFFER. 


That your deponent was consulted by the COMMERCE AND 
YMDUSTRY INSURANCE COMPANY in connection with thie claim while 
it wee in the process of adjustment. 


That your deponent. participated in a meeting which 
geeulted in an agreement te pay the eum ef $150,000 as the 
— ggtual eash velua of the building which was the eubject matter 


« 


‘1! @@ the Jess which cocurred et weetfield, Maseectusetts on 
Septeubex 10, 1972. In the course of the adjustment, it wes 
specifically agreed that the replecement. value of the building 

, 4&8 epproximately the same condition that existed price to the 

, &e@e, would be $187,500, and that when the building wee replaced 

" @..crtantially as it existed befere the ices and actification 
was given to the Commerce and Industry Ineurence Campany and 
the new building inspected, the additional peyment ef $37,500, 
would be uae, 


A& no time was there any extension given as to the 
time of suit. The letter which is attached te the moving papers 
Gateé september 6, 1973 is nowhere refiacted in our file, MP. 


Seseler, whe has retired frewm the fism end has aoe besa with us 
@ines December of 1973, never hendled thie matter. All segotia- 


tions in regard to this matter were handled Gireatly with your 

Geponent, and under no cirqusstances 4id your Gegonent, or any 

meshes of his firm have any eubhesity to waive policy conditions, 
., Mais would have t. came diregtly fram che defendant, the Comeree 
| en@ Industry Imurance Company, 


Purthernore, a complaink was made te the Insurance 
Department by te plaintiff and annexed herete is a copy of the 
lester whieh was sem to the Insurence Department by the Gomerce 
and induoctry Insurance Company, explaining the entire transaction 


OUR FILE 
NO.02978—G 


- SF harond ~~, + - - « ~ a 
involves herein, The Tnsuranca Lepartment took no further action 
in the matter after the cecelpt of this letter an’ the sult was 


inetituted on sugust 16, 1974, 


. 
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CMNITED STATES DISTRICT COURT 
DISTRICT OF CONNECTICUT 
saldiubanivevin iin nine maréininndimameamat 
ANNETTE HEYMAN, 
Plaintiff, Civil Action 
No. B 74-330 


-against- 


COMMERCE AND INDUSTRY INSURANCE AFFIDAVIT 
COMPANY, 


Defendant. 

CGPS eee ene a ee Or a wr es ee nen ena ao ap ah ae Sham enener ebebsnem ene ehee x 
STATE OF NEW YORK 
COUNTY OF NEW YORK 

MAX J. GWERTZMAN being duly sworn, deposes and says: 

Your deponent was *-tained by the COMMERCE AND 
INDUSTRY INSURANCE COMPANY du.ine the course of negotiations 
concerning the settlement of a fire loss by the plaintiff for 
property located at Westfield, Massachussets. 

That in the course of the settlement negotiations 
Samuel J. Heyman, fsg., who was acting fur and on behalf of the 
plaintiff prepared a stipulation of settlement and forwarded it 
to your deponent. It should be noted that the stipulation spec- 
ifically provides that upon replacement of the building the de- 
fendant would pay the additional sum of $37,500, which represent- 


ed the replacement value as against the actual cash value. 


AZ, 


Sworn to before me, this 
6th day of Movember, 1974 


ri? 


~ CINE IVIUGE Ie L! 


Port Two. This Declerations page with “Polic - Provisions-Part One” completes the below numbered 


DECLARATIONS POLICY NUMUER SMP 601 01 62 


WN, d Yd / * Annette Heyman, Et Al = See End..#1 
aime NSUrCH + 1O West Strect* 


and P. 0. Address * Danbury, Fairfield County, Conn. 
(Kumber, Street. Town, County, State &Ti9 No) ° iM 
ity Period: ot Bien seed ee racrtaty From: * 4 10/7. ol eit ai Cat Fy | eens ela eves 
. Agent or Broker * = Re Sst pce at 
REPRESENTATIVE: ‘ pee cae al Estate Insurance Management Division 
d ’ eS Burger & Burger, Inc. 


Town and State_* 2295 xings Hichway Fast,Dairfield Sona , 
COMMERCE AND INDUSTRY INSURANCE COMPANY 


102 MAIDEN LANE 
NEW YORK, N.Y, 10005 


The Named Insured is: (7) Individual (-] Corporation artnership C) Joint Venture 
{x} Other: ‘ 
Location of Premises (center “Same” if same location as above) Occupancy of Premises 
1, As pex MLB22 As per MLB22 
2. 


3. 
insurance is provided wir. .espect to those premises described above and with respect to those coverares and hinds of property for which a specifi ; 
lumit of liability is shown, subject to all of the terms of this policy including forms and endorsements \..a4¢ a part hereof: 
Coinsurance LIMIT OF LIABILITY 
SECTION | — PROPERTY COVERAGE - Poreentage [~~ Loc. Ne. Bldg. Ne. oc. Ne. Bidg. No. 


Cov. A—Builcinz’s) 


A] Addl, Cov, (Specity) 


ee 


Acdl. Cov. (Specily) 


° 
j 
Av 
if 
$ 
4 
G 
i 


ET a — ee eee 


SECTION NA —bisstutty CouemAaE LMT OF USSU 


ity Ini cty avd Prozeity Go pege Lise ty Rovorod under publi Sisiieh etes.——_2uis 
Cov Safrezises Macca! Payvets Nasu rance ; 
fAGdl. Cov. (Specityi 
Cini CAINE COVERAGE [) or te 
SECTION W— BOILER AND MACHINERY COVERAGE [7] Limits as stated in Ba greenest, A 8 of this Pai, if indicated by Boy 
sa of ine Pokey Form 1003, MuB51(4-71), MLB121(1-71), MLB180(1-71), ( 


Nortgagee: See Endorsement #2 
(Name and Address) 
The Total Provisional Premium is $ 15,477.00 
and is payable $ 15,4 t inception. and $ Ni at each anniversary. 


d , a STATE EXCEPTIONS SEE RLVERSE SIDE _Welie cmpleh ll nue 


= ideration of the Provisions and Stipulations Herein or Acded Hereio and of the Premium Above Specified lor specitied‘in endorsement attached hereto), 
yay thes Comaray, for the term of three years from inception cate showa above (At Noon Standard Time) to expiration aate shown above (At Noon Standard Time) at 
‘a fecatien of property involved. to an aniount mot exceed.ng the limit of liability specified, does insure the insured named in the Declarations above and Iegal 
"2 ~yatptescalatives, to the extent of the actual cash value of the property at the time of loss, but not excecding the amount which it would cost to repair oF teplace 
F fh. the property with material of like kind avd quality within a reasonadie time after such loss, without allowance for any increased cost of repair oF reconstruction * 
e 9e2$98 of any Ordinance of law reguiatin construction or repair, and without compensation for loss fesultiig from interruption of business or manulactie, nor 
ait) event for more than the interest of the insured, azainst alt DIRECT LOSS BY FIRE, LIGHTNING AND OTHER PERILS INSURED AGAINST IN THIS POLICY Ik. 
i cools REMOVAL FROM PREMISES ENDANGERED BY Thc PERILS INSURED AGAINST IN THIS POLICY EXCEPT AS HEREINAFTER PROVIDED, to the property described 
‘ herein whilg located of contained as descr.bed in this policy, of pro rata for five days at each proper place io which any of the property shall necessarily be 
' o> egmmoved for preservation from the perils insured against ia this policy, Dut not elsewhere. 
Af B Masignment of this policy shall not be vali¢ cacept with the written consent of this Company. 
oS thig polity is made and accepted sudject 10 the foregoing provisions and stipulations and those hereinafter stated, which are hereby made a part of this policy, 
ri with such other provisions, stipulations and agreements as may be added boreto, as provided in this policy. 


3 
ores wert em tO TAN AAN! OEY. 6 he 2 3 oF 
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a 
a” 
e 


4? 


ite 


endLazerazs 8 — Personai Property tu cover trees, shruds and plants 
At the deserided location ‘against dvect loss in my one occurrence by 
Me posits of fire, lightning, explosion, riot, civit Commotion of air.‘ 


y¥E",. qvalt, but oniy to the extent such perils are insured against hercin, 
pa 
a 


Abe Gampan; shall not be liable for more than $250 on any one tree, 
@rub or plant, including expense incurred for removing debris 


’, Ghereol, 


fxtta Expense: The insured may apply up to $1,000 of the sum of the 
_ Wimits of liability specified for Coverage A— Buildingls) and Coveraze 


, "Bm Personal Property to cover the necessary extra expense incurre_ 


by the insured in order to continue as neatly as practicable the 
aormial operation of the insured’s business immediately following 


: @emage by a peril insured against to the buildings or personal prop 


ely @tty situated at the described locations. 


’AGelra expense” means the excess of the total cost incurred dur- 
ing the period of restoration chargeavie to the operation of the in- 


syseu's business over and above the total cost that ould normally 
have been meurred to conduct the business during ! 2 period 
had ao loss cccurred. Any saivage value c‘ pr tained for 


~ agerary use during the period of restoration, wiic) reniaing after 


; eB cesunption of normal operations, shall be taken into considera- 


tioa in the adjustment of any loss hereunder. 

“Period of restoration” means that period of time, commencing 
with fhe date of damage and not limited by the date of expiration of 
this policy, as would be required with the exercise of due diligence 
Ond Gisgaich to repair, rebuild or replace such part of said builcings 


' @¢ persona! properly thereof as have been damaged, 


*  The-Company shail not be liable under this Extension of Coverage for; 


1, toss of inco:ne, 
2. the cost of repairing of replacing any of the described property, 


or the cost of rescarch or other expense necessary jo replace 
or restore boos of account, manuscripts, abstracts, drawings, 
card index systems, film, tape, disc, drum, cell and other mag: 
Netic recording or storage medic for electronic date processing, 
and other records that have been damaged by a peril insured 
against, excegt cost in excess of the normal cost of such scpair, 
teplacement of restoration necessasily incursed for the purpose 
of seducing the total amount of extra expense, In no event shall 
such excess cost eaceed the ainount by which the total extra ex- 
pense otherwise payable under this Extension of Covezage is 
reduced, 

3. any other consequential or remote loss, 

G. Replacement Cost: in the event of loss to a building structure cov- 
ered under this policy, when the full cost of repair or replacement is 
less than $1,000, the coverage of this policy is extended to cover the 
fuil cost of repair or replacement (without deduction for depreciation). 
Coverage shall be applicable only to a building structure covered 
hereunder, but excluding carpeting, cloth awnings, air-conditioners, 
domestic appliances and out-door equipment, ail whether permanently 
attached to the building structure of not, 

The Company shall not be liable under this Extension of Coverage: 

1. unless and until the damaged property is actually repaired or ree 
placed on the same premises with due diligence and dispatch, 
and, in no event, unless repair or replacement is completed within 
a reasonable time after such loss. 

. unless the whole amouri of insurance applicable to the building 
structure for which claim is made is equal to of in excess of the 
amount produced by multiplying the co-insurance percentage ap- 
plicable /snecitied in this policy) by the actual cash value of such. 
property 7* the time of the loss. Sc: ee 

rene 


V. EXCLUSIONS ' ee 


This policy dues not insure under this form against: | 


Ay hess occasioned directly of indirectly by: 
1, enforcement of any local of state ordinance of law regulating ive 


comsiruction, repair or deimoiition of buildings or structures un- 
Ies$ such liability ig Glnerwise specifically assumed by endorse 
‘ ; Meat; 
oe MY electrical currents artificially generated unless Icss by fire or 
explosion ay insured cgainst hereunder ensues, and thea the Com 
pany shall be liable ¢ + only such ensuing loss 


eA, Less Caused by or resuiting trum power, heotinz oF cac'ing fa'ere, 


orte:$ such failure results tron physical ew ta: Tower, heating of 
cooling equinmsrt situated + premises where the property covered 
ig located, caused by a peril insured azeinst. The pebesis 7 shan net 
* Be table fos any loss specilic siy excluded uscer the riot provis.ons 
of this form, 


C, Loss caused by, resulting from, contributed to or aggravated by we 
of the following: 

}, earth movement, including but not limited to earthquake, land. 
slide, mudtiow, earth sinking, earth rising or shifting: 

2.. flood, surface water, waves, tidal water of tidal wave, overflow 
of strcams or other bodies of water, of spray from any of the 
foregoing, all whether drivin by wind of not; 

. watet which gacks up Uroush sewars of rains; 

. water Below the surface of the ground inch cing thal wich ea 
erts pressure Gn OF ficws, secas Cr igaes Bro gt sidewa'as, Crise 
wags, Mcundstons, walls, Disereat of ctrer Moors, or thrcush 
O501S, windsns GF ary Gitet Greaings i guch sidemaias, Ciive- 
way, foundations, walls or fioz.s 

unless lots by fire OF explosion as insured IZauist hereunder ensves, 

and then the Compaay shail be liable for only such ensuing loss. 


MAR: F< Vi. COINSURANCE CLAUSE 


"Fee Cosapaay stall not be lisuie for a greater propartion of any loss 
2 te the groperty covered bescunder than the iimit of liadility under this 


policy $0: such property bears to the amount produced by multiplying ihe 


if. " coimsurance percentage applicable (specified in this policy) by the actual 
ah valve of such property at tic lime of the loss, 


va 


a the event that the aggregate claim for any loss is both less than 


“$10,000 and less than 5% of the limit of liability for all contributing In- 


54 putance applicable to the progeriy involved at the time such loss occurs, 


‘ 


é 


; 
ie ed 


ses 


“r 


Lgape — inventory and appraisement of the undamaged property stiali 


be required, provided that nothing herein shall be construed to waive 
the appiication of the first aragraph of this clause. 


If insurance under Section | of this policy is divided into separate 
limits of liability, the foregoing shall apply separately to the property 
covered under each such limit of liability. 


The value of property covered under Extensions of Coverage, and the 
cost of the removal of debris, shall not be considered in the determina- 
tion of actual cash value when applying the Coinsurance Clause. 


Vil. DEDUCTIBLE CLAUSES 


“The following Deductible Clauses are applicable only if so stated in 
fhe Declarations: 


#, Loss Deductibie Clause No. 1; With respect to loss by windstorm 
poe / O4 hail to buildings, structures oF personal property in the open, 
the Covepany shall be Liable only when such loss in cach occur, 


sence eaceeds $50. Wien loss is between $50 and $500, the Com- 
paoy shall Le liable for 111% of loss in excess of $59, and when 
‘tose is $509 es more, this deductible shall not apply. f 

B bess Geductivie Clause No. 2: With respect to loss by any of ‘the 
perils insured against other than: 


* a. fire of lightning, | 
“+ p, ‘windstorm or hail 10 buildings, structures or personal property 
s in the open, 
"* the Company shail bs liable only when sugh loss in each occur- 
cs fence exceeds $50. When loss is between $50 and $500, the 
Company shall be liable for 111% of loss. in excess of $50; and 
when loss is $500 o¢ more, this deductivie shall not apply. 


B. Ke more than one deductible shall apply to loss by windstorm of hoil 
s arising out of any one occurrence, * 


eres . 
>t) '_% oye 
. . e 


REPLACEMENT COST COVERAGE ENDORSEMENT 


is EACorsement applics only with respect to the premises described in the following Schedule and atfords insurance on a feplacement cost Basig 
the property described below. s 


SCHEDULE 


Location Of Premises Property Covered ong 
Location No. Building No. Replaceiacat Cost dasis 
weabsininesie liable 


(Specify Coverage A of 
Coveraze B or both) 


As per MLB22 . Cov. A 


1, Replacement Cost Clause: The provisions and stipulations of Section 1 of this palicy applicable to the property described as covered on a teplace- 
ment cost basis are amended to substitute the term “replacem at cost (without deduction for depreciation)” for the term “actual cash value" 
wherever it appears in this policy, and the Coinsurance Clause of this endorsement supersedes and replaces all other Coinsurance Clauses otner- 
wise applicable Subject ih ail othe: *espects to the provisions of this endorsement and of Section | of this policy. 


CS. This policy does mot cover the following property on a replacement cost basis: 
fa) stock (raw, in process or finished) or merchandise, ingluding materials and supplies in connection therewith; 


&) property of others; 
~ @ household fusnitus oF residentiat contents; 
(@) Bocks of account, abstracts, manuscripts, drawings, card index systems and other records finclucing film, tape, disc, drum, cell and ether mag- 
helic secording of storage media); ; 
rm) paintings, elchings, pictures, tapestries, statuary, marbles, bronacs, antique furniture, sare books, antique silver, porcelains, rare glassware 


nd bric-a-brag, of other articles of art, rarity Or antiquity; or 
-/ *@) gargeting, cloth awnings, ait conditioners, domestic appliances and qutdoor equipment, ali whether permanently attached to the building struc 
feat ¥ duse cr rot. % 
Mi rts: Pod , 
Atos By The Company shall not be liadie under this encorserent for any Joss urless and until the Gamage of Cestrayed property is Sctually cepaised or 
*ysina? "B seplaced Ly the insured woth Cue diligence and ¢isaatch. 


ee Comsusarce Classe: Ths Conza.; shail not be liable for a greater groportion of any loss of carnage to the property covered under tnis policy 
fig thew the binit of liadiity vader this policy far such property dears to the amount produced by muttiatying te coimsusance perceniaz» arplcabie 
(spegihed in this policy) by the total of (a) the replacement cost (without deduction for depreciation) of that park of said property which is spe- 

cifically desesibed a5 covered on a seplacement cost basis and (b) the actual cash value of that part of said property which is covered ou an actual 

“4. @@sh walue basis af the time of loss. : 

j fu the event that the aggregate claim for any loss is both Icss than $10,090 ind less than 5% of the limit of liability for all contributing insurance 
Spalicable to the property involved at the time such loss occurs, no special inventory of appraisement of the undamaged property shail be required, 
psovided that nothing herein shall be construed to waive application of the first paragraph of this clause, 

if “If insurance under Scetion | of this policy is divided into separate limits of liability, the foregoing shall apply separately to the property covered 
* oy UNder- each such limit of liability. 
1c. 5 i The walug @f property covered under Extensions of Coveraze, and the cost of the removal of debris, shall not be considered in the determination 
actual cash value of replacement cost when applying the Coinsurance Clause, -s 


This Company's liability for loss on a replacement cost basis, shall not exceed the smallest of the following amounts: + 
@) the amount of this policy applicable to the Aamazed of destroyed property; ; 
Fhe the replacement cost of the property or any part thereof identical with such property on the same premises and intended Vorthe-seme-occu- 
_ ) pany and use; of tan | 
the amount actually and necessarily expended in repairing or replacing said property or any part thereat, F 


ia 4 The insured may elsct to make claim under this policy in accordance with iis provisions, disregarding \his endorsement, except that the foregoing 
BS .” Coingusance Clause shall apply; and the insured may make further claim for any additional liability brought about by this endorsement in accoru nce 
S*. * with ids provisions, provided the Company is notified in writing within 180 days after loss of the insured’s intent to make such further claim, 


‘> This endorsement must be atlached to Change Endorsement ML-20 when issued after the policy is writen, 


“Gencasierat, «This gntire policy shall be void if, whether | 84 

; fred. before or after @ loss, the insured has wil- | 85 
fully concealed or misrepresented any ma- 66 
feria! fact or circumstance concerning this imsurance or the a7 
Spec thereof, or the interest of the insured therein, or im case 8B 
any fraud or false swearing by the ins:rad relating thereto. By 
Uninsurable This policy: shall not cover accounts, bills, 90 
and currency, deeds, evidences of debt, money or 91 
“@usagted property. securities; nor, unless specifically named 92 
hereon in writing, bullion or manuscripts. 93 

Porits wet This Company sholi not be liable for loss by 94 


imabu ded. five cr other perils insured against in this | 9§ 
. Gokcy caused, directly or indirectly, by: (a) 96 
enemy etteck armed forces, including action taken by mili- 97 


forces in resisting an actual of an immediately iT 


§ 
i 
g 
£¢ 


<sean 


tinty consecutive days; or 
resilt of explosion or riot, unless fire ensue, anc i 
for loss by fire only. 
Any other peril to be insured against or sub- 
er ject of insurance to be covered in this po.icy 
shall be by endorsement in writing hereon or 

adsied hereto 


Adéed greviciam. Tie extent of the application of insurance 
under this policy and of the sibution to 

be mad2 by this Company in case of lous, apyy/other pro- 
Or agreement not inconsistent with the isions is 


vision 
policy, may be provided for in writing added t nat pyo- 
vision may be waived except such a3 by the ter thi icy 


126 
127 
128 
12 
13 


ie2! 


No permission affecting this insur 


2” provisions. euist, of waiver of ary provision be valid, 3 
iv unless granted herein or expressed in writi 

giided hereto, No provision, stipulation or forfeiture shall 135 

held to be weived by any requireme proceeding on the pe 136 

of this Company reicting to appgsisal or to any examinati 137 

». S$ provided for herein. 138 

vy This policy Néd at time | 139 

@ ¥ at the request © , in w case | 140 

this Company shall, demand sur- | 14] 

© gender of this policy, refund the excess of paid above | 142 


the customary short rates for the expired time. is pal- | 143 
icy may be cancelled at any time by this C by giving | 144 
90 the trsured a fi «' written notice of eilation with | 145 
or without tender excess of paid premium>ebove the pro | 146 
cata premium for jreq time, which excess, if not ten- | 147 
@ered, dali be + mand. Notice. Qf cancellation shall | 148 


be © 
Wat seid Blegiium {if not tendered) will be re- 
 Randgd om demand SA << 
If loss hezeynder is Made payable, in whole 
or in party to a d@signated mortgagee not 
named herein as ey Wsured, such interest in 
this policy may be Cancelled by giving to such 


° ; mortgagee a tem days’ written notice of can- 
tee Pore fails to renaer a foss such mortgagee 
shall rpadex;00f of loos in the form herein specified 


f 
ci at (60 thereafter and shall be subject to the pro- 
viens if clay to apgraisal and time of payment and of 
if phe Compan 


shall claim that mo liability ex- 


to the gagor or Owner, it shall, to the extent of pay- 161 
to the mo . be subrogated to all the mort- | 162 

bw without impairing mortgagee’s | 163 

off the mortgage debt and require | 164 


of the mortgage. Other provisions | 16£ 


relating to the interests and obligations of such mortgages may 
be added hereto wy saree in writing. 
Pro vata lability, This Company Cia Wie be Sante toe ivevertee 


proportion - ammount 

hereby insured | bear to whole insurance covarng the 
property against the peril i ~whether_coliectible Or mot. 
Requirements in/ The insured ive immediate written 


case less oseurs. notice ta this C ol ary | protect 


: 
Ef 
: 
; 
52 


the destroyed, 


detail quantities, ¢ésts, cash value and: amount of loss 
claimed; end Tage: Tiny Mis Bagg Bngy Tsesep Ae pth 


ts extended in writieg 0% this » oie femuced 
s 


reasonably ired, shall produce for examination all books of 


lrgondirg enemy attack; (b) invasion; (c) insurrection; (d) 09 ge this Company a ‘proot of less, signed worn to by the 
eabellion; (e) revolution; (f) civil war; ig) usucped power; (h) | 100 insured, stating the knowletige and belief of the insured as to 
@rder of any civil authority except acty of destruction at the time | 10) the following: the tims igin of thaloss, the interest of the 
ef and far vhe purpose of preventing the spread of fire, provided | 102 insured and of all athers .w property, the actual cash value cf 
thet tush fire did net originate from any of the perils excluded | 103 each item thereof and ihe loss thereto, all encum- 
by this. policy: (i) negiect of the insured to use all reasonable / 104 brances thereoy,, all other contr 5 insurance, whether valid 
greens 9@ seve end preserve the property at and after a loss, or | 105 of not, covering any of said , any changes in the title, 
pe the property is endangered by fire in neighboring prem- | 106 use, aecupation, ion, or exposures of said prop- 
; @ ner shall this Company be liable for loss by theft. 307 erty’ si the issuing of thi<golicy, by whom and for what 
Grher tacurence. Other insurance may be prohibited or the | 108 pu building herein’ described and the several parts 
: amount of insurance may be limited by en- | 109 upied at tha tirxe of loss and OF not it 
eee open ee. 110 Ghen s ased g and shall furnish dS copy of all the 
er restricting insusance. Uniess other | 1)! descriptiens) schedule all policies and, if required, verified 
wae Tr) ig added hereto this Company shall wet | 112 pian: ificat army building, fixtures or machinery 
ee for lees occurring 113 dest damage he insured, as often as may be regson- 
ie) while the hazard is increased by any means within the con- | 114 ably required, shalicaxhibit to amy person designated by thi 
De ee ee eS puttin. or 118 Company all that ins of any property herein described, and 
while @ described building, whether intended for accupancy | 116 submit to examinations under oath by any person named by this 
by owner or tenant, is vacant or unoccupied beyond a period of 117 Company, and tribe the same; and, as often as may be 
ia 
1 


iginals be lost, at such reasonable time and place as 
ted by this Company er its representitive, 

| axtracts and copies thereol to be made. 
in case the insured and this Company shail 
fail to agree as to the actus! cash velue or 
Mount of loss, then, on the written demand of either, 
all_select a competent and disinterested appraiser anc not 
the, other of the appraiser selected within twenty days of such 
nd. The appraisers shall first select @ compeient and dis- 
interested umpire; and failing for fifteen days to agree upon 
umpire, then, on request of the insured or this Company, 
such umpire shall be selected by a judge of @ court of recard in 
the state in which the property covered is located. The ap- 
praisers shall then appraise the loss, eels separately actual 
cash value and loss to each item; and, fail to agree, shall 
submit their differences, only, to the umpire. award in writ- 
ing, s@ itemized, of any two when filed with this Company shail 
determine the amount of actual cash value and loss. Each 
appraiser shall be paid by the party selecting him and the ex- 
pernes of and umpire shall be paid by the parties 


equally. 

en tt shall be options! with this Company to 
take all, or any part, of the property at the 
agreed or appraised value, and also to re- 
pair, rebuild or replace the property destroyed or damaged with 
other of like kind and quality within @ reasonable time, on giv- 
ing notice of its intention so to do within thirty days after the 

receipt of the proof of loss herein required. 
Abandoamen?. Where gue’ Be: ne ehentanenent: €. ls Se 

any property. 

When loss The amount of loss for which this Company 


raf 


payable. may be liable shall be payable sixty days 
afver Grnee OF tate, a8 Casein gronent ® 
received by this any and ascertainment of the is made 


either by agreement between the insured and this Company ex- 
pressed wm writing or by the filing with this Company of an 
award as herein provided. 

Sule. No suit cr action on this policy for the recov- 

ery of any claim shall be sustainable in any 

court of law or equity unless all the requirements of this policy 

shall have been complied with, and unless commenced within 
twelve months next after inception of the loss. 

Subrcgatian. This Company may require from the insured 

an assignment of all right of recovery against 

any party for loss to the extent that payment therefor is meade 

by this Company. 


— & has £, YEP oe 
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UNITED STATES DISTRICT COURT 
DISTRICT OF CONNECTICUT 


Pee ee een ow ew oe ew we ewe oe eX 
AMMETTE HEYMAN, | $ 
Plaintiff 3 
~against- t BEPLY AVPIDAVIE 
COMMERCE AND INDUSTRY INSURANCE COMPANY, Mo. B 74-330 
Defendant 4 


SP OD Oe ED om ee ee ee OD OO me ew ee ae we ee Tee we wow em ewe —— XK 


STATE OF WEW YORK 
COUNTY OF MEW YORK : SS. 


BUGENE W. PITZGERALD, being duly sworn, deposes 
ané@ says: 

I make this affidavit in reply to that o* 

SAMUEL J. HEYHAN, sworn to the 13th day of November, 1974. 

It is absolutely untrue that the loss adjustasent 
was intended to replace the policy of insurance. The only thing 
that the parties intended was to agree on w= method of adjusting 
the loss. Such an agreed adjustment does not obliterate policy 
requirements end, in point of fact, the parties did not intend 
te void the policy requirement. 
| The suggestion made by Mr. Heyman that I agreed 


he , é. ye 
he could “replace” a 14,000 square foot front building with a 


4,000 équate “foot is @ plain miesrepresentation of fact. I never 


agreed to such a thing, and never would have done so, had Mr. 
Beyman or his representatives asked for it. 

On the contrary, the sgreed loss adjustment 
presupposed = ceplacesent structure of like kind or quality to 


that which existed at the time of the loss. 

' It is clear that the main motion papers raise 
questions of fact that must be resolved by the trier of the 
facts. This should be done at a plenary trial, rather than 
_ sumaarily on motion papers, because at a pl-nry trial the trier 
of the facts will have a full opportunity t< »ve and hear the 
witnesses, and therefore will be in a better ;osition to assess 


credibility. 


Qworn to before me this 


25th Gey of Movember, 1974 


ane pO ey 


FREDCRICK P. HENDERSON 
Commiss.cner of Deeds 
City of Rew York 
No. 3-1000 
Commission Expircs Jan. 1, 1975 


UNITED STATES DISTRICT COURT 


DISTRICT GF CONNECTICUT 


ANNETTE HEYMAN, 
Plaintiff CIVIL. ACTION 
vs. NO. _B 74-330 

COMMERCE AND INDUSTRY INSURANCE CO. AFFIDA\ “f IN OPPOSITION TO 


DEFENDANT'S MOTION FOR SUMMARY 
Defendant. JUDGMENT 


STATE OF CONNECTICUT ) 
) ss.: Westport, NOVEMBER 13th, 1974 
COUNTY OF FAIRFIELD ) 

SAMUEL J, HEYMAN, being duly sworn, deposes and says: 

1, In the course of my negotiations with representatives of the de- 
fendant leading to settlement-of the claim of the plaintiff herein, it was 
agreed that each party would waive any and all claims which she or it had 
under the policy of insurance issued by the defendant to the plaintiff. 

2. At no time in tl -ourse of these discussions was any mention made 
that the settlement would in any way be conditioned upon the construction of 
a building identical in size to that which was destroyed, 

3. On the contrary, it was our specific understanding, as embodied 


in the settlement agreement, that the sum of $187,500.00 would be paid without 


regard to any otherwise applicable requirements of the policy and in con- 


Sideration of the plaintiff's relinquishment of her right to claim the full 
amount of her ‘oss as recited in her affidavit, in other words, the settle- 
ment agreement was intended as a full and final resolution of all of the 
issues under the policy and was entered into by both parties in order to 


effect a final disposition of this matter, 


4. At the time of execution of the settlement agreement, the 
"replacement \uilding" was already under construction as recited in the agree- 
ment, the fcundation had been completed, and the size of the new bui lding 
could have been ascertained by a visual inspection. 

5. At no time did the defendant ask for or receive any assurances 
that the new building would be identical in size to that wi. a was destroyed 
and the amount of the settlement was not predicated upon that assumption, nor 
would the amount of the settlement have been sufficient to finance construc- 
tion of a building identical in size to that which was destroyed or acceptable 
to me had that requirement been imposed, 

6. I would not have accepted the sum of $187,500.00 in settlement of 
the plaintiff's claim under thc policy if such sum was offered subject to the 
requirement that the plaintiff construct a building identical in size to that 
which had been destroyed, but would have preferred to pursue my remedies under 
the policy for the full amount of the loss as stated in the affidavit. Further- 
more, it would have been fruitless to enter into a settlement agreement, which 
as defendant claims, was conditioned upon identical replacement of the building 
when I knew at the time of the agreement that the hypothetical condition had 


already been precluded, 


LA tata 


Samuei J,° Heyman 


Subscribed and sworn to before me, this 13th day of NOVEMBER, 1974. 


. ert. |. ~ rh - se E ae ‘ Sy ane a 
Notary Public 
My Commission expires April 1, 1978, 


UNITED STATES DISTRICT COURT 
DISTRICT OF CONNECTICUT 


ANNETTE HEYMAN 


-ys- Eber, ; Civil No. 3B 74-330 


COMMERCE AND INDUSTRY 
INSURANCE COMPANY 


RULING ON CROSS-MOTIONS 
’ FOR SUMMARY JUDGMENT 


This case comes before the Court on cross-motions for 
summary judgment filed by the parties under Rule 56, Fed. Rk. 
Civ, P. Both sides represent that if their respective inter- 
pretations of the new agreement are accepted by the Court, 
no genuine issue of facts remains to be decided and that 
each claims summary judgment as a matter of law, After having 
revieved the pleadings, the exhibits, affidavits, memoranda 
and ali other papers, the Court grants the plaintiff's motion 


for sunmary judgmenc and denies the defendant's motion. 


Facts 


The plaintiff had several properties in Connecticut 
and Massachusetts insured against fire loss with the defen- 
dant, Commerce and Industry Insurance Company, through a 
policy issued by an agent of said comoany in Fairfield, Con- 
necticut, Among those properties was a shopning center in 


Westfield, Massachusetts, On September 10, 1972, a fire 
34 


a 


totally destroyed the auto-service station and warehouse 
located in the aforesaid shopping complex, which premises 


were leased to Sears, Roebuck and Company. 


The plaintiff gave the defendant immediate notice of 
‘> her fire loss and filed a written proof of loss in the amount 
of $247,265 on December 14, 1972, as required under the terms 
: of said policy, The defendant contested the amount cf the 
claimed loss due to the plaintiff and as a result no pay- 
ments under the policy wre paid by the insurer. However, 
while this impasse continued, on August 2, 1973, the defen- 
dant, acting through its Assistant Secretary Walter J, Owens, 
executed a settlement agreement, wherein it was agreed in 
relevant part ss follows: 
"WHEREAS, insured intends to construct a new 
building at the Sears, Roebuck complex in order 
to replace the building which was destroyed and 


construction of the new building has already com- 
menced, 


SS. 


"WHEREAS, insured has made a claim under the 
above-mentioned insurance policy in the amount of 
$247,265 as evider.ced by the insured's affidavit, 
dated December 14, 1972, 


—_ = - 


“WHEREAS, insurer has disputed the amount of 
the loss sustained by insured as a result of the 
¢ above-mertioned fire, 


"WHEREAS, in an effort to avoid litigation, 
the parties have agreed to compromise and settle 
the above-mentioned claim, 


SSS Se 


"WHEREAS, in consideration of the mutual agree- 
ments herein contained, it is agreed as follows, 35 


- 3- 


"1. In consideration for payment by insurer 
to insured of $187,500, the parties for themselves, 
their successors and assigns, agree to remise, re- 
lease, and forever discharge any and all claims 
which they may have against each other arising un- 
der the above-mentioned insurance policy inciuding, 
but not Limited to, insured's claim in connection 
with the above-mentioned fire loss, 


"2, Payment of the $187,500 shall be made as 
follows: 


"$150,000 to be paid, all cash, upon execution 

of this agreement and $37,500, to be paid, all cash, 

when insured has proceeded to the stage of construc- 

tion of the new building where said building shall 

be watertight." 

The defendant insurer did pay to the plaintiff the 
sum of $150,000 on the date of the execution of the afore- 
said agreement, August 2, 1973, but has failed and refused 
to pay the balance of $37,500, notwithstanding the fact 
that the plaintiff completed the building on August 22, 1973, 
and gave notice to the defendant of her compliance, Since 
the date of the settlement agreement, the plaintiff has made 
no claim under the insurance policy, and brings the action 
to enforce the terms of the settlement agreement, together 
with consequential damages, 

The defendant insurance company has admitted the exe- 
cution of the subsequent settlement agreement in its answer, 


but denies that such agreement constituted an unconditional 


promise to pay the plaintiff the total sum of $187,500. The 


insurer claims that while $150,000, the first payment of gid 


os es 


sum, has been paid, the balance of $37,500 was to be paid 
only if the insured's destroyed building was replaced by a 
new,building in essentially the same condition, as it existed 
prior to the fire loss. The company now claims that since 

the plaintiff did not replace the identical building, as 
required under the terms of the policy, but actually con- 
structed a smaller building, ie was entitled to recover only 
the actual cash value of the original building at the time 

of the fire, namely $150,000, which sum has already been paid 
The defendant has also filed a special defense aleging that 
the policy contained a seeetcien that suit could only be 
brought, but within twelve (12) months from the inception 

of the loss. 

The crux of the defendant's contention is that the 
original insured premises comprised an area of 14,000 square 
feet, while the newly erected building has an area of approx- 
imately 4,000 square feet. The insurer's posture is that the 
parties agreed that the actual cash value of the damaged 
premises at the time of the fire was $150,000. The company 
concedes that it was committed to unconditionally pay that 
sum wut sr the terms of the policy. The insurer represents 
that the replucement cost provision in the policy was really 
designed for the benefit of the plaintiff; so that when an 


insured replaces a building at a cost that is substantially 


37 
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more than the actual cash value of the damaged building, 

it would be unfair not to fully reimburse the property owner 
for his or her cost of ‘eplacing the original building. How- 
ever, the complement of this precept requires that if the 
insured chooses not to replace the building, there is no 
sound reason for reimbursing him for an expense which he did 
not actually incur. 


The insurance company's position is hinged on the 


’ third paragraph of the new agreement which says, 


"WHEREAS, insured intends to construct a new 

building at the Sears, Roebuck complex in order 

to replace the building, which was destroyed and 

construction of the new building has already com- 

menced," (emphasis added). 
It points out that according to the dictionary definition, 
the word "replace’' means to "to restore to a former condi- 
tion."' The defendant thus argues, that since the negotia- 
tions which resulted in the new settlement agreement were 
conducted with reference to the parties' rights uider the 
insurance policy contract, it intended that the additional 
$37,500 payment would only be made if the premises were re- 
stored by the replacement of an equivalent building, and 


since this was not done it has fulfilled its obligation under 


the insurance policy by paying the plaintiff the actual cash 


39 
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value of the damaged building. 


The plaintiff's proof of loss, dated December 14, 


1972, sets out her fee title ownership of the property on 


) 


the day of the tire, subject to a mortgage and several out- 


standing leases. Her affidavit certifies that a breakdown 


of the items constituting the replacement cost of the burned 


building totaled $247,265. At the time the settlement agree- 
ment was signed, the replacement building was already under 
construction; the foundation had been completed and the size 
of the new building could have been ascertained by a visual 
inspection, Inere was no evidence that either the pleintiff 
or her agents ever made any representation that the new 
building would be identical in size with the one destroyed 
or that the amount of settlement was predicated upon that 
assumption. In fact, the plaintiff asserts that the amount 
ef the sstclement would not have been sufficient to finance 
such a building. 

On August 2, 1973, when the parties executed said new 
agreement, a dispute already existed between the parties, 
as to the amount of the fire loss and how much the defen- 
dant should rightfully pay under the terms of the policy. 
When the parties executed the new agreement, they intended 
to resolve and to end, once and for all time, a settleme 


of that fire loss. 


evs 


Discussion of Law 


TTT 
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The plaintiff alludes to the new agreement as a nova- 
tion between the parties of the insurance policy, whereas 
the Court considers the matter as a discharge by merger. 


The Restatement of Contracts § 424 (1932), defines nova- 


oe 


tion as "a contract that (a) discharges immediately a pre- 
vious contractual duty or a duty to make ccmpensation, and 
(b) creates a new contractual duty, ii (c) includes as a 
party one who neither owed the previous duty nor was en- 
titled to its performance." This interpretation is supported 


in the case of Riverside Coal Co. v. American Coal Co., 107 


Rivers 10 ee eS ae 


Conn. 40, 44-45 (1927), where the court said: 


"The court, in adopting the first of these al- 
ternative contentions, refers to the transaction 
as a 'novation,' which term is usually used with 
reference to instances in which a new party is in- 
troduced into the new contract, while ‘substitute 
contract’ is the designation commonly employed to 
cover agreements between the same parties which 
supersede and discharge prior contract obligations. 
3 Williston on Contracts, § 1865. There is, however, 
no distinction so far as concerns the legal effect. 


"We think that the language of the second con- 


tract is, of itself, clearly sufficient to place it 
in the category of substitute contracts." 


Volume 17 Am. Jur. 2d, Contracts § 483 (1964) defines 


"a merger of contract" in the following terms: 40 


"The general rule is that where the parties 
enter into a written contract all prior negotia- 
tions, understandings, and verbal agreements on 
the same subject are merged in the written con- 
tract, and are accordingly extinguished. Also, up- 
on the execution of a valid substituted agreement, 
the original agreement becomes merged into it and 
is extinguished. One contract will not, however, 
merge into a later one so as to extinguish the earl- 
ier one unless they deal with the same subject; 
insofar as they deal with different subjects the 
earlier coitract is not merged and is therefore 
not extinguished."' (footnotes omitted). 


Also see, 15 Williston on Contracts, § 1875 (Jaeger ed. 1972) 
and ._ Restatement _of Contracts § 443 (1932). 

A reading of the general tenor of the second contract 
and considerz! .on of the circumstances under which it was 
executed, establishes a reasonable basis for the Court to 
find that the parties intended the company's fire loss ob- 


ligations under the policy to be merged into this final agree 


ment, The general mitual release provisions of the latter 


agreement clearly establish this. It provides: 


"In consideration for payment by insurer to 
insured of $187,500, the parties, their successors 
and assigns, agree to remise, release and forever 
discharge any and all claims which they may have 
against each other arising under the above-mentioned 
policy including, but not limited to, insured's 
claim in connection with the above-mentio.ed fire 
loss." 


The Court is persuaded from the overall record, that 
these mutual release provisions were intended by the parties 


to determine and end their dispute, There were no restric- 


tive conditions as to the size, shape, or construction 


41 


material required to be used in the new building. The only 


condition precedent to final payment provided that when the 


building was "watertight," indicating an external comple- 
tion of the structure, the balance of the total considera- 


tion would be paid. This waaek ities justified and validated 
the payment of said sums under the terms of the oid git 
was not inconsistent with the overall purpose of the release, —& 
Actually the agreed sum was $59,765, less than the figure of 
$247,265 originally claimed in the plaintiff's proof of loss 
Obviously, the final consideration was a compromise figure, 
to which both parties agreed. It contained no condition pre- 
cedent, as to the type of building required to be constructe 
nor the number of minimum square feet of floor space, nor 
the cubic feet of building space nor any other similar re- 
striction. 

The defendant's allegation of an affirmative defense 
that contrary to the terms of the policy, suit was not com- 
menced within one year and the action is barred, does not 
apply. Even were it conceded arv~uendo that the policy con- 
tained such a suit limitation, since recovery is founded in 
the merged agreement, such a restrictive condition would 


not apply. 


1/ Paragraph 3 of the Replacement Cost Coverage Endorse-~ 
ment provides: 


"The Company shall not be liable under this endorse- 
ment for any loss unless and until the damage or des- 
troyed property is actually repaired or replaced by the 
insured with due diligence and dispatch," 42 
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The Court finds that the terms of the final written 
agreement and mutual release have been fully performed by 
the plaintiff and that she is entitled to recover the sum 
of $37,500, together with statutory interest from August 
22, 1973, when the plaintiff notified the defendant that 
the building had been made watertight, thus fulfilling the 
only condition precedent affecting payment under the agree- 


ment. SO ORDERED. 


Dated at Hartford, Connecticut, this 6th day of 


March, 1975. 


tf; Emme€ Clarie 
Chief Judge 


